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AGAINST 


ALEXANDER MURDISON Tenant i in - the Farm of Ormiſton alias 
„ in the County of Peebles, and JOHN MILLER Shep * 
herd to the ſaid Alexander Murdiſon, both now Priſoners in the Tol- 

1 of Edinburgh, Pannels. 
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A ST 33 ky Sibel al 12 were ſtolen from: E 
flocks of different farm#&s in Peebles-ſhire. The owners of 
the flocks were 1gnorant;sfor ſome time by whom theſe thefts 
were committed; but they ſoon came to diſcover that the pannel Alex- 
ander Murdiſon was the guilty perſon; and, upon that diſcovery, war- 


rants were obtained from the ſheriff, of the county for ſearching the 8 
grounds of Ormiſton, whereof the ſaid Alatanger Murdiſon is leſ- 
ſee. 8 | . . = 
Purſuant to theſe warfants, Sales were made, which produced a” 3 


full diſcovery of the guilt, both of the panne Murdiſon, and of the o- 2 
ther pannel John Miller, his ſhepherd. Other diſcoveries were alſo %; 1 Fl 5 
made reſpectin ſheep ſold by theſe pannels, and delivered before the 7 * * 
N of Ormiſton were ſearched; and full Procognitions were e taken * 
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bol all the facts, from which it clearly appeared, that the ſtolen ſheep 
had been either actually ſtole by theſe pannels, or one or other of them, 
or receipted by them when 11 were in the ee. of their being 
ſtole. | . 

Theſe precognitions were e by the ſheriff to his Majeſty's 
Advocate, who thought it his duty to bring the pannels to trial. For 
that purpoſe they were removed from the priſon of Peebles to the tol- 
booth of Edinburgh, and their indictment was ſerved upon them in the 
beginning of November laſt. 

The indictment, in the major propoſition, charged, *That where, by 
"© the laws of this and all well governed realms, theft, and particu- 
< larly ſheep ſtealing, or the receiving and keeping ſheep, or expoſing 
© them to- ſale, knowing them to be ſtolen, are crimes of a heinous 
© nature, and ſeverely puniſhable. 

The minor propoſition ſet forth, Yet true it is, that you, (Alexan- 
c der Murdiſon and John Miller), and each of you, or one or other of 


© you, have preſumed to commit, and been guilty actors, or art and 
part, of the foreſaid crimes, IN SO FAR A8,“ &c. It further goes on, 


and ſets forth the facts from which the guilt was to be inferred, ſpe- 


eifying particularly the different parcels of ſheep ſtolen, the perſons 
from whom, and the places from whence theſe ſheep had been ſtolen, 
the periods within which the thefts had been committed, and the dif- 
_ ferent circumſtances which tended to fix upon theſe pannels, or one or 
other of them, the guilt of ſtealing theſe ſheep, or of reſetting them, 
knowing them to have been ſtolen. All theſe things were minutely nar- 
rated in the indictment, to which, in this information, the * 
takes the liberty to refer. And, 

Loftly, The indictment charged, AT LEAST, times and places re- 
* ſpeQtively above mentioned, the aforeſaid quantities of ſheep, belong- 
ling to the perſons before named, or part thereof, were ſtolen; and you 
© the ſaids Alexander Murdiſon and John Miller, and each of you, or one 
or other of you, are guilty actors, or art and part, of the ſaid thefts, or of 
* receiving, and having in your cuſtody, the aforeſaid parcels of ſheep, or 
part thereof, and of ſelling part of them, knowing them to be ſtolen.” 
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The concluſion from theſe principles was, ALL WHICH, or part 


© thereof, being found proven by the verdict of an aſſize, before the 


Lords Juſtice-General, &c. you the ſaid Alexander Murdiſon and 
John Miller ought to be exemplarily puniſhed with the pains of —_ 
to deter others from committing the like crimes in time coming.“ 

The pannels being brought to the bar, and the indictment 
read to them, they ſeverally pleaded not guilty. Afterwards, their 
_ counſel argued, that the indictment, as it ſtood, could not be found re- 
levant; firſt, becauſe the crime of reſet was not properly charged in the 
major propoſition, as the words there made uſe of for that purpoſe did 
not neceſſarily imply any guilt ; and, 2dly, Becauſe all the facts char- 
ged in the minor propoſition might have happened without the pan- 

nels, or either of them, being guilty either of theft, or of reſetting. 

Theſe objections were fully anſwered to the ſatisfaction of your Lord- 
ſhips; and accordingly the following interlocutor was pronounced: 
The Lords Juſtice-Clerk, and Lords Commiſſioners of Juſticiary ha- 
« ving conſidered the criminal indictment, raiſed and purſued at the 
© inſtance of James Montgomery of Stanhope, Eſquire, his Majeſty's 
advocate, for his Majeſty's intereſt, againſt Alexander Murdiſon te- 
© nant in Ormiſton, alias Wormiſton, in the county of Peebles, and John 


Miller ſhepherd to the ſaid Alexander Murdiſon in the ſaid farm of 


© Ormiſton, alias Wormiſton, both now priſoners in the tolbooth of 
: Edinburgh, pannels, with the foregoing debate, they find the indict- 
ment relevant to infer the pains of law; but allow the pannels, and 
© each of them, to prove all facts and circumſtances that may tend to 
© exculpate them, or either of them, or alleviate their guilt of the crimes 
© charged againſt them; and remit the pannels, with the indictment as 
found relevant, to the knowledge of an aſlize.” 

Upon Friday the 8th January 1773, the court again met at eight of 


the clock in the morning, in order to proceed in the proof. The 


fifteen jurymen being ſworn and ſet, the proſecutor's witneſſes were 
firſt adduced, and afterwards thoſe in exculpation for the pannels, and 


the court continued fitting, without intermiſlion, till eleven o'clock in 


the evening of Saturday the ninth. The jury were then incloſed, and 
continued 
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continued ſitting till five o'clock in the morning of Sunday the tenth, 
when they made out the following verdict, ſigned by the preſes and 
_ clerk, which was afterwards reported into court. 


© John Borthwick of Crookftoun * And”. Simpſon of Viewfield 


Thomas Brown of Braid Geo. Thomſon of Burnhouſe 
Charles Scott of Bievlaw James Hogg of Langmuir 

© Tho#. Sharp of Houſtoun © Thomas Todd tanner in Edinburgh. 
John Tait of Pirn Benjamin Yule baker there 


Thomas Fairholm merchant in Edinburgh 
John Bell bookſeller there 
Orlando Hart ſhoemaker there 
| Charles Spalding merchant there 
"Pp © David Skae merchant there.” 


At Edmbur gh, the 10th day of January in the year 1773. 
. The above aſſize having incloſed, they made choice of the {aid John 
6 John Borthwick of Crookſtoun to be their chancellor, and of the 
© ſaid Thowvas Fairholm to be their clerk ; and, having conſidered the 
ö criminal indictment raiſed and purſued at the inſtance of James | 
. Montgomery of Stanhope, Eſq; his Majeſty's advocate, for his Ma- 
- « jeſty's intereſt, againſt Alexander Murdiſon tenant in the farm of 
© Ormiiton, alias Wormiſton, in the county of Peebles, and John Mil- 
© ler ſhepherd to the ſaid Alexander Murdiſon, in the ſaid farm of Or- 
© miſton, alias Wormiſton, both now priſoners in the tolbooth of Edin- 
« burgh, pannels, as reſtricted by the proſecutor in the courſe of the 
© trial; the interlocutor on the relevancy thereof pronounced by the 
Lord Juſtice-Clerk and Lords Commiſſioners of Juſticiary; the depo- 
* fitions of the witneſſes adduced by the proſecutor for proving his in- 
. dig ment; the declarations of the pannels, reſpectively emitted by 
| them before the ſheriff- ſubſtitute of the county of Peebles, and admiſ- 
ſions of the pannels relative thereto; and whole minutes of procedure 
* and-interlocutors thereon in the courſe of the trial; together alſo with 
© the depoſitions of the witneſſes adduced by the pannels for their ex- 
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© culpation; certificate anent the pannel Alexander Murdiſon's charae- 
ter, and admiſſion of the proſecutor thereanent ; they, by a great plu- 
© rality of voices, find the following articles of the indictment proven 
« againſt the ſaid pannel Alexander Murdiſon, viz. In fo far as regards 
© eight ewes of the eleven ewes and the tup-hog, the property of Wil- 
© liam Gibſon tenant in Newbie, in the county of Peebles, and one 
© ewe, the property of James Hyſlop herd to the ſaid William Gibſon, 
© which were found on the farm of Ormiſton, alias Wormiſton; as al- 
« ſo, in regard to twenty ewes, part of twenty-one ewes, the property 
of Thomas Gibſon tenant in Grieſton, in the county foreſaid, found 
on the pannels farm aforeſaid; and all in one voice find the follow- 
© ing articles of the indictment proven againſt the ſaid Alexander Mur- 
« difon, viz. In ſo far as regards the fifteen hogs, the property of Ro- 
bert Horſeburgh tenant in Colquhare, in the county aforeſaid; and 
© thirteen hogs, the property of the above-mentioned William Gibſon, 
* ſold by the ſaid Alexander Mardiſon to John Bertram tenant in 
Weſthope, in the county of Haddington, and found on the ſaid farm 
© of Weſthope; and allo, in ſo far as regards the ſixteen ewes and four 
© hogs, the property of Walter Simpſon tenant in Eaſter Dawick, in 
© the county of Peebles, and found on the farm of the ſaid pannel; and 
© all in one voice, find the indictivent proven againſt John Miller, the 
© other pannel, in ſo far as regards the ten ewes and lambs, the proper- 
ty of George Cranſton of Dewar, and eleven ewes and lambs, the 
© property of David Tweedie tenant in Ladyſide, in the county of E- 
«* dinburgh : In witneſs whereof, the ſaid chancellor and clerk have 
* ſubſcribed theſe preſents, conſiſting of this and the two preceeding 
pages, in their name, and by their appointment, place and date fore- 
«ſaid. 
| 3 JohN BoRkTHWICK, Chan. 
N THos. FAIRHOLME, Clerk.“ 
This verdict being reported into court upon Monday the 11th Ja- 
muary 1773, was read in preſence of the pannels, and recorded. 
B | The 


Wm . - 
The proſecutor then moved your Lordſhips for judgment againſt the 
pannels; but the counſel for the pannels wiſhing to be heard on the 


import of the verdict, and deſiring time to conſider it, your Lord 


ſhips delayed giving judgment till Friday the 1 5th January, when a 


further delay being aſked, on account of the indiſpoſition of one of 


the pannels counſel, the matter was adjourned till Monday the 2 5th 
of January, when the counſel for both parties were heard at full 
length upon the import of the verdict, and whether judgment could 
be pronounced upon it or not. | 

Sundry topics were urged by the counſel for the pannels, in order 
to prove that no judgment could be pronounced upon the foreſaid ver- 
dict. It was maintained, in the firſt place, that the verdict having 


been ſigned on Sunday, was altogether void and null, and ſo could be 


the foundation of no judgment whatever. 2dly, That the verdict 
was imperfect, becauſe it did not exhauſt the indictinent, and found 


only with reſpect to ſome articles; whereas the jury ought to have 


determined upon every article of the indictment, finding them either 
proven or not proven; and that this imperfection was alſo a nullity. 
3dly, It was argued, That the verdict was uncertain; for that the in- 
dictment charged the pannels as ſeverally guilty of theft, or receipt of 
theft; and that the jury had found the indictment proven, without 
diſtinguiſhing which of the two crimes they meant to find the pannels 
guilty of; and that this uncertainty alſo rendered the verdict abortive. 
At leaſt, 4to, That, under this uncertainty, it behoved your Lordſhips to 
judge pro mitiore poena; and, conſequently, to hold the verdict as finding 
receipt of theft only proven againſt the pannels, which by the law of _ 
Scotland did not merit the ltimum ſupplicium, although in ſuch caſes 
actual theft was puniſhable capitally. 

On the other hand, the counſel for the proſecutor opponed the ver- 
dict itſelf, with the indictment, and interlocutor on the relevancy, 
which, when taken together, proved the verdict not only to be pro- 
per, but even uncommonly accurate and diſtinct. Anſwers were alſo 
made to the ſundry objections above mentioned, which, in the pro- 
ſecutor's humble apprehenſion, were ſatisfactory; but as various au- 


thorities 
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thorities were reſorted to on both Gina. 1 as che counſel for the 
pannels ſignified a wiſh to have the debate reduced into writing, 
your Lordſhips ordered informations. And though it is humbly ap- 
prehended that the pannels information ou ght to have been firſt lod- 
ged, becauſe, in this caſe, reus excipiendo fit actor; yet, the order 
of your Lordſhips being different, it is now to be complied with; 
and, in purſuance thereof, this information is humbly offered upon the 
part of his Majeſty's Advocate, in the belief that the pannels counſel 
will not vary their argument, nor adduce any authorities other than 
what they employed in the debate before your Lordſhips. | 

It is the buſineſs of the proſecutor, in this information, to ſupport 
the validity of the verdict, and anſwer the objections urged againſt it, 
and the authorities adduced in ſupport of theſe objections. The firſt 
purpoſe is anſwered by the laſt. If the weight of the objections and 
authorities is removed, the verdict ſtands, and judgement muſt go up- 
on it; and therefore the proſecutor ſhall proceed to anſwer the objec- 
tions 1n their order, after taking the liberty to premiſe a very few ob- 
ſervations upon the whole. And, 

Firſt, The proſecutor confeſſes he finds it impoſſible for him to uſe 
arguments which can ſtrengthen or fortify this verdict. Where there 
is obſcurity, explanation may be uſeful ; where there is ambiguity, 
reaſoning may have the effect of fixing the propoſition one way or 
another ; but, in the proſecutor's humble apprehenſion, this verdict 
needs neither reaſon to ſupport it, nor any commentary to explain it ; 
the bare conſideration of itſelf, - along with the indictment and in- 
terlocutor on the relevancy, is more convincing than any argument 
can poſſibly be. In ſhort, the accuracy and propriety of it is a ſelf-e- 
vident propoſition, more ſtriking than any illuſtration whatever. 

This is a juſt view of the verdict by the rules of common ſenſe; and 
the proſecutor apprehends, the rules of law or legal form, when pro- 
perly applied, are the ſame. To conſider the verdict in that view ; the 
indictment charges the pannels as ſeverally guilty of crimes, and ſets 
forth a variety of articulate facts from which theſe crimes are to be in- 
ferred againſt the pannels ſeverally ;--The verdict finds the indictment 

proved, 


1 
proved, in regard to ſundry articles, againſt one of the pannels, ad one 
article againſt the other. Upon what footing, either of law or com- 
mon ſenſe, can it be denied, that this verdid is clear and accurate, and 
perfectly applicable to the indictment, and the interlocutor on the re- 
levancy that your Lordſhips pronounced upon it? 
To illuſtrate this, the proſecutor ſhall ſuppoſe, that, inſtead of ar- 
raigning the pannels on one indictment, and for a variety of acts at 
the ſame time, they had been ſeparately indicted, and that each indict- 
ment had contained but one act; for inſtance, that the indictment a- 
gainſt Murdiſon had narrated only the facts reſpecting the ſheep ſtolen 
from Robert Horſeburgh, and the indictment againft Miller the facts 
| reſpecting the ſheep ſtolen from Cranſton of Dewar and David Twee- 
| die; and let it be further fuppoled, that theſe indictments had contain- 
| ed the ſame major propoſition, and the ſame charge of art and part 
with the preſent : If theſe indiciments had ſeparately gone to trial, 
and that the jury upon each had returned a general verdict, finding the 
indictment proven, the proſecutor would be glad to know, whether 
any objection could have lain againſt the verdicts. He is adviſed there 
could not: If fo, the preſent verdi& is equally unexceptionable; 
becauſe, the articles being ſeparately charged in this indictment, it is 
the ſame as if ſo many ſeparate indictments had been exhibited; and 
this verdict, finding the indictment proven with regard to certain ar- 
ticles, is the fame with a verdi& finding in general an indictment pro- 
ven, which had contained but one of theſe articles. | 
This is certainly a juſt view of the matter; and, in this light, it is 
impoſſible to queſtion the validity of this verdict, without overturning 
the interlocutor pronounced by your Lordſhips on the relevancy of the 
indictment, which is {fixed and determined, and neither can be altered, 
nor would, if it could. The indictment, containing the accuſation a- 
gainſtthe pannels, is found relevant to infer the pains of law, and the ju- 
ry, by their verdict, have found that indictment proven; and therefore 
the. proſecutor is cetainly intitled to expect, that, in conſequence of the 
verdict, your Lordſhips will inflict on theſe — ſuch pains of law, 
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that is, ſuch puniſhment as the law of this country inflicts upon is 
crime which they are proven to have been guilty of. 
Here, in paſſing, the proſecutor muſt obſerve, that few crimes 


are more deſerving of the higheſt puniſhment than that which the pan- 


nels are found to have committed. The puniſhment of crimes is ſe- 
vere in proportion to the eaſe with which they may be committed with- 
out diſcovery, and the evil conſequences they produce to ſociety. Sheep- 
ſtealing, or the reſetting and ſelling large quantities of ſtolen ſheep, 
knowing them to be ſuch, are crimes of that nature. They are eaſy 
to be committed without diſcovery in thoſe extenſive muirs, where large 
flocks commonly paſture; and they produce the worſt of conſequences, 
by rendering unſecure that property which cannot be conſtantly guard- 
ed, but muſt be left in general to the protection of the law. 

Neither will it mitigate the puniſhment of the pannels, whether their 
guilt ſhall be judged of as theft or as receipt. The law inflicts the 
ſame degree of puniſhment on both, and, in moſt caſes, the two crimes 
are equally heinous. It is unneceſſary, however, to enter upon this 
point here. Tt ſhall be particularly conſidered in anſwering the plea a- 
gainſt the verdict, upon the head of uncertainty; and, therefore, with- 
out further, it is propoſed to proceed to the particular objeQtions ſtarted 


by the pannels in the order above recited. 


In entering upon theſe, the proſecutor muſt obſerve, in the general; 
that, in ſupporting theſe objections, many authorities were drawn from 
the law of England, and much argument was founded upon them. 
The proſecutor has great eileem for the law of that country; and, tho? 
the laws and forms of the two kingdoms are ſtill different, except with 
regard to high treaſon, yet he acknowledges the law and practice in 
England may often be properly reſorted to, tor the illuſtration and cer- 
tainty of the criminal law of this country. He muſt be forgiven, how- 
ever, to deny, that the practice and forms of the law of England are al- 
ways of authority here. If they are conſiſtent with juſtice and com- 
mon ſenſe, they may, with propriety, be tounded on; but, on the other 
hand, where they appear to be ſubtile niceties, contrary to reaſon and 
Juſtice, and inexpedient for detecting guilt, without being conducive to 
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the protection of innocence, your Lordſhips will give them no autho- 


rity Whatever. 
That there are forms of ſuch a nature in the law of England, the 


| proſecutor can aſſert upon the higheſt authority ; ; Lord Chief Juſtice 
_ Hales, in his Hiſtory of the Pleas of the Crown, vol. II. p. 193. ſpeak- 


Object. I. 
The nul- 
lity of the 
verdict, 
becauſe 
» ſigned on 
Sunday. 


ing of the ſtrictneſs of form, ſays: * Many times groſs murders, bur- 
glaries, robberies, and other heinous and crying offences, eſcape by 
© theſe unſeemly niceties, to the reproach of the law, to the ſhame of 
© the government, and to the encouragement of villainy, and to the 
© diſhonour of God. And it were very fit, that, by ſome law, this o- 
* vergrown curioſity and nicety were reformed, which is now become 
the diſeaſe of the law, and will, I fear, in time 2row mortal, without 
* ſome timely remedy.” 

This authority is a beacon againſt the nicety of form in the Englith 
law. Your Lordſhips will alſo have a general view of it in judging of 
the pannels objections; the y of which was, That the verdict, being 
ſigned on Sunday, was void and null. The argument in ſupport of 
this objection was, That the obſervance of Sunday was ſtrongly recom- 
mended by the word of God, and univerſally received by all Chriſtian 
nations: That one effect of this obſervance was, to prohibit all judicial 
proceedings on that day, and to annul any that might be had contrary 
to the prohibition. And, in ſupport of this argument, the authorities 
reſorted to were, The Jewiſh law, delivered by God to Moſes in the 
fourth commandment: The Roman law, in I. 2. and 11. Cod. de Feriis: 
The law of England, as proved by ſundry caſes in Viner's Abridge- 
ment, voce Sunday, p. 63.; and Shepherd's Abridgement, vol. III. 
Pp. 180. : The law of Scotland, particularly act 19. of the 3d ſeſſion of 
the 1ſt parliament of King Charles II.; and act 14. 1695. 

The proſecutor confeſſes he did not expect ſo much argument, or ſo 


many authorities, upon a point that the pannels own counſel muſt have 


been convinced was perfectly untenible. He heartily concurs with him, 
in acknowledging that all the authorities reſorted to, inforce a due 


- obſervance of Sunday, and that any judicial proceedings held volunta- 


rily on that day, would be void and null; or even any ſtep preparatory 
| 'to 


4" 
to judicial proceedings, ſuch as the execution of an indictment, or any 
other ſtep of legal diligence, when theſe proceedings might have been 
taken with equal effect upon any other day of the week; and it is to 
ſuch caſes as theſe that the poſitive authorities of the Roman law, and 
of the laws of England and Scotland, above referred to, ſingly al- 
lude. 1 

But it does by no means follow from thence, that this verdict, though 
ſigned on Sunday, is on that account void. Any neceſſary act, whe- 
ther in judicial proceedings or in the other buſineſs of common life, 
though performed on Sunday, has been uniformly authoriſed by the 
laws of every country where that day was in the ſtricteſt obſervance. 
We have the higheſt of all authorities for that exception in Matthew, 
chap, xii. verſ. 1. and 11. ; which explains the ſeeming ſtrictneſs of the 
Jewiſh law. And if to that the proſecutor may be allowed to add a 
human authority, he will humbly ſubmit the following law, from the 
ſame title of the Roman Code that the pannels referred to: Provincia- 
© rum praeſides moneantur, ut, in quaeſtionibus latronum, et maxime 
Iſaurorum, nullum quadrageſimae (tempus) nec venerabilem Paſchae 
diem, exiſtiment excipiendum; ne differatur ſceleratorum proditio 
conſiliorum, quae per latronum tormenta quaerenda eſt; cum facillime 
© et in hoc ſummi Numinis ſperetur venia, per quod multorum ſalus et 
incolumitas procuratur; /. 10. Cod. de Feriis. And the ſame doc- 
trine is laid down in l. 3. of the ſame title. 

Under theſe authorities, it is ſufficient to ſupport this verdict againſt 
the foreſaid objection, that it was not a voluntary ſtep in judicial pro- 
ceedings, but of abſolute neceſſity, and without which the whole pro- 
cedure muſt have been annulled. Neither did the pannels counſel ſeem 
to deny, that the exception of neceſſary acts being allowed on Sunday 
was founded in law. They only argued, that this verdict was not 
ſuch a neceſſary work as fell under the exception; that works of natu- 
ral neceſſity only were permitted on Sunday; that this verdict was no 
work of neceſſity, as the only conſequence of annulling it ſtill would 
be but a ſmall expence to the crown for a new trial; that any ſeeming 
neceſſity for ſigning this verdi& on Sunday was occaſioned by the pro- 

ſecu- 


14 

Jil 

Tit 
' 


193 
ſecutor's own conduct in not beginning the trial earlier in the week 
and it was farther ſaid, that the jurymen might have continued toge- 
ther till Monday — and then ſigned a verdict free from this ob- 
jection. 


All theſe ele admit of eaſy anſwers. The n in the 5 
law, reſpecting works or proceedings that are allowable on a Sunday, is 


by no means confined to works of natural neceſſity. There is a legal 


neceſſity equally to be regarded as a natural neceſſity. By the law of 
this country, a jury charged with a pannel muſt compleat their ver- 


dict before having any communication with other perſons, otherwiſe 


their verdict is null; and therefore, if the proceedings of a trial are 
brought to that period, that the jury muſt either ſign their verdict on 


Sunday, or act in ſuch a manner as would an null their proceedings by 


the law of this country, the ſigning on Sunday becomes a work of ne- 
ceſſity ſurely, and falls within the exception. Nay, if the doctrine of 
the Roman law, above recited, thould be received, it extends the excep- 
tion to works of high public expediency, though neither abſolutely ne- 
ceſſary from nature or by law. 

It affords no argument to alledge, that the ſeeming neceſſity was 
occaſioned by the proſecmor's beginning the trial ſo late in the week. 
He had reaſon to think, the trial, rum the time it began, would be 
ended time enough to let the jury compleat their verdict before Sun- 
day ; and its drawing to ſo great a length was an unforeſeen event, 
which alſo, in ſome meaſure, juſtifies the time of ſigning the verdict : 
But, further, if a verdict ſhould be annullcd, becauſe ſigned on Sun- 
day, by a parity of reaſon, any itep of proceedings in a criminal trial 
taken on Sunday would annull the whole; and, if that doctrine was 
liſtened to, every trial might be rendered ineffectual ; for, let the pro- 
ſecutor begin on Monday morning, it would be in the power of a pan- 
nel, by changes of counſel, and clouds of witneſſes, to ſpin out the 
buſineſs to the following Sunday, and then to plead, that the whole 
proceedings were null and ineffectual. 

This conſequence of the pannels doctrine is fo ors, as: s muſt ex- 
plode it altogether. It affords alſo an anſwer to the obſervation, that 


the 
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the jury * have continued 1 and ſi gned their verdict on 
Monday. If they had done ſo, the ſame objection muſt have lain a- 
gaialt the proceedings as does now.” But the proſecutor ſhall add no- 
thing further on this head, except to remind your Lordſhips, that, in 
the practice of this country, many verdicts have been ſigued on Sun- 
day, and judgments have followed upon them, without any objection 
being made by the pangels; and this is the firſt time, ſo far as the pro- 
ſecutor can diſcover, that ever an arreſt of judgement was moved tor on 
that account. He can therefore entertain no doubt, that this 3 8585 
tion will, without any difficulty, be repelled. _ . 3 
It was objected by the pannel, in the /econd place, That the tie Obje . 

was raalh; becauſe it was imperfect, as the jury had found only with 1 cy | 
reſpect to certain articles, and had been ſilent as to the reſt, without perfect. 
finding them either proven or not proven. 'To ſupport this objection, 
many authorities were adduced from the law of England, particularly 
the following from Coke upon Littleton, p. 227. A verdict that finds 
part of the iſſue, and finding nothing for the reſidue, this is inſuſſici- 
© ent for the whole, becauſe they have not tried the whole iſſue where- 
with they are charged: As if an information or intruſion be brought 
© againſt one for intruding into a meſſuage and 100 acres of land; up- 
on the general iſſue, the jury find againſt the defendant for the land, 
but ſay nothing for the houſe; this! is inſufficient for the whole; and fo 
it was twice adjudged.“ The ſame caſe was read from a treatiſe, inti- 
tled Trials Per Pais; and from Viner's Abridgement, voce Trial, p. 
430-431; from whence the pannels alſo cited the caſes of Rochel, v. 
Stedle; Graves v. Morely; and Drury v. Dennis; and, in ſupport of 
this propoſition, the pannels appealed likewiſe to Hawkins Pleas of the 
Crown, b. 2. chap. 47. ſet. 8. 

In anſwer to theſe authorities, it may be obſerved, in 1 the firſt place, 

That the citation from Hawkins does by no means prove the pannel's 
propoſition; it is as follows: Where ſeveral are indicted for treaſon, 
or felony, or other crime, which may be as well done by one only as _— 
by more, a verdict may find one of the defendants only guilty, and WW 
«© acquit all the reſt,” The meaning of this propoſition, as laid down by | 


D Mr 


% 


: * 
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Mr Hawkins, is not, that, in ſuch caſes, a verdict finding one guilty, 
but taking no notice of the reſt, would be null, or that the verdict muſt 


neceſſarily determine with reſpect to each of the pannels: The only 
meaning of the propoſition is, that, in ſuch caſes as are there mention- 


ed, a verdict finding one guilty is good, though the others are acquit- 


ted, in oppoſition to the caſe mentioned in the beginning of the ſame 
ſection, of three people indicted for a riot, one found guilty, and two 
acquitted, where the verdict was annulled, from the nature of the 
crime, becauſe one perſon could not be guilty of a riot. 

With reſpect to the authority from Coke upon Littleton, and the o- 
ther caſes abridged in Viner, voce Trial, it appears to the proſecutor, 
that this is a point upon which the caſes in the law of England are not 
at one: Notwithſtanding the caſes above-mentioned from Viner, in 


the very next page, 432. there is the following: Ejectment was 


© brought againſt Baron and Feme, and the Feme only was found guil- 
© ty; yet it is well, becauſe, if any be found guilty, it is ſufficient.” In 
like manner, in Facob's Law Dictionary, voce Verdict, it is laid down, 
© That there is a difference between actions founded on a contract, 
and on a wrong; for where it is founded on a wrong, as on a treſpaſs 


or eſcape, &c. it is maintainable if any part of it is found.” And a- 


gain, If ſeveral perſons are indicted, or jointly charged in an infor- 
© mation, a verdict may find ſome of the defenders guilty and not others. 
Theſe authorities ſeem to eſtabliſh, that, by the law of England, a ver- 
dict may be valid, though it is ſilent both witli reſpe& to ſome of the 
facts charged in the indictment, and ſome of the defendants againſt 
whom theſe facts are charged. But, 

2do, Suppoling the authorities from Coke upon Littleton and Vi- 
ner's Abridgement to ſtand uncontradicted, they could have no weight 
whatever in the preſent queſtion. It appears to the proſecutor, that, in 
theſe caſes, the facts referred to the jury compoſed only one iſſue, and 
that the jury found only with reſpect to ſome of theſe facts, and were 
ſilent as to others, whereby the matter was not fully tried, nor the iſ- 
ſue exhauſted; and it ſeems to be a rule in the forms of England, that, 


where 


(is 
where a jury is to try an iſſue, their verdict muſt exhauſt the iſſue, o- 
therwiſe it is null, and no judgment can go upon it. Ha 
The proſecutor, ignorant of the law of England, is uncertain whe- 
ther this explanation of thoſe caſes is juſt; but, if it is, they afford no 
argument, either by ſameneſs or analogy, againſt the validity of this 
verdict; for, in the firft place, the indictment upon which theſe pan- 
[nels were tried, contained a variety of acts, each of which made a ſe- 
parate iſſue, and, when the jury found the indictment proven with re- 
ſpect to ſome of theſe acts, it exhauſted theſe iſſues, and ſo made a com- 
pleat verdict, even according to the rules of the law of England, tho” 
the verdict found nothing as to the other iſſues in the indictment. And 
again, by the forms of criminal indictments in Scotland, the iſſue is not 
comp*oſed of the whole facts ſet forth in the indictment; on the con- 
trary, every indictment ſays, All which, or part thereof, being pro- 
ven;' ſo that the iſſue is reſtricted to any part of the facts upon 
which the proſecutor ſhall bring proof; hence, a verdict finding part 
of the facts proven, is, by the forms of this country, agreeable to the iſ- 
ſue with which the jury were charged, and conſequently, a good ver- 
dict, although ſilent as to the reſt of the facts ſet forth in the indict- 
1 | 
The proſecutor is adviſed, that the practice of this court has been 
perfectly agreeable to that doQtrine ; one caſe, that of M*Donald and 
Jamieſon, was mentioned at the pleading. They were indicted tor the 
crimes of houſe-breaking and theft, and for being vagabonds, ſorners, 
and common thieves. The jury found the © pannels guilty art and part 
« of the crime of ſhop-breaking, as libelled,* without taking any notice 
of the charge againſt the pannels of being vagabonds and ſorners, tho 
that was charged in the indictment as a ſeparate relevancy, No objec- 
tion was made to this verdict. It did not exhauſt the indictment; yet 
judgement was pronounced upon it, and the pannels were executed. 
And, for your Lordſhips further ſatisfaction, the proſecutor has cauſed 
a ſearch to be made in the Books of Adjournal ; and, even in the ſhort 
time there was for the ſearch, many caſes are found, a note of which is 
printed, and hereto ſubjoined, wherein verdicts were ſuſtained, and 
; judgements 
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judgements pronounced upon them, tho' they were ſilent as to ſome. 
of the facts and articles in the indictment. If there had been time to 
have likewiſe made an accurate ſearch into the proceedings of the cir- 
cuit courts, many more examples muſt have occurred; and the 
pannels have not been able to adduce a ſingle inſtance where judgement 
upon a verdict was arreſted on account of the ſuppoſed imperfection 
that is now pleaded as a nullity in this one. | 

* Theſe precedents, it is hoped, will ſatisfy your Lordſhips, that this 
objection has no relevancy in it. Neither is it of any weight, what was 
pleaded for the pannels, viz. That, notwithſtanding this verdict, the 


pannels might be tried again for the facts as to which the verdict was 


ſilent, not only for thoſe upon which the proſccutor brought proof, but 
alſo for the theft of the ſheep ſtolen from George Kello tenant in Ha- 


meldean, and Alexander Gray tenant in Lyne, which were charged in 


the indictment, but as to which the proſecutor brought no proof; and 
it was ſaid, that, if ſuch a trial was brought, this verdict could afford 


no defence to the pannels, becauſe it had not ſpecially acquitted them 


from theſe facts; and therefore muſt be a null verdict. 
This caſe in ſuppoſition adds but little ſtrength to the pannels argu- 
ment. It is difficult to ſuppoſe the poſſibility of a new trial for the 


facts omitted in the former verdict; and the proſecutor has no difficul- 


ty to acknowledge, that, if ſuch a trial were brought, in his apprehen- 
ſion, tho? the former verdict was ſilent as to theſe facts, it would af 
ford a full defence to the pannels, and upon this obvious principle 

3 


that, as the facts charged in the indictment were remitted to the cog 


nizance of an inqueſt, who tcok no notice of them, the favour of; in- 
nocence would create a preſumption that the jury had tound no proof 
as to thoſe facts, and ſo their ſilence would be held as an acquittal of 
the pannels. | | 

The third objection againſt the verdict is, the uncertainty of the 
crime which the jury meant to find proven. It was argued, That, as 
the indictment libelled theft, or receipt of theft, and ſubſumed facts in- 
ferring guilt, without diſtinguiſhing which of the crimes theſe facts, 
when proven, would infer; and as the jury had in general found the 


indictment 
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indictment proven with regard to certain articles of the fact, but was 
filent as to the crime that aroſe from the facts ſo found; therefore it 
was uncertain whether the jury meant to find the indictment proven to 
the effect of fixing the guilt of theft upon the pannels, or only of re- 
ceipt ; and that, under this uncertainty, the verdict can authoriſe no 
judgement either for the one crime or the other. 

So far as the proſecutor could. underſtand, this is the import of the 
pannels objection. In anſwer to it, it muſt be obſerved in the general, 
if this objection ſhould annul the verdict, the pannels will be ſingular- 
ly fortunate ind 2ed. They had a fair trial. The jury who tried them 
were gentlemen of knowledge and unexceptionable characters. A full 
and ſatisfying proof was brought of their guilt; and it is admitted, 
that the jury ſound them guilty either of theft or of receipt, crimes by 
law equal in puniſhment, and ſo cloſely connected, that it is often dif- 
ficult to ſay whether a perſon has been guilty of the one or the other, 
If ſuch a verdict ſhould be annulled upon a ſuppoſed uncertainty, the 
proſecutor would be apt to think that the judgement was grounded, not 
on the rules of juſtice, but on that overgrown nicety and curioſity, 
which, according to Lord Hales, is the diſeaſe and reproach of the law, 
and tends only to ſcreen crimes, to the ſhame of government, to the 
« encouragement of villany, and to the diſhonour of God. 

But more particularly, the proſecutor apprehends, that this ſuppoſed 
uncertainty can have no influence on the verdict, whether it is to be 
conſidered as a ſpecial verdict, finding only facts proved, or as a gene- 
ral verdict, finding the indidtment proved with regard to the facts 
which the verdict takes notice of. If the verdict is conſidered as ſpe- 
cial, the matter is perfectly clear. The jury have found the facts, 
vithout going further, It is the province of your Lordſhips to conſi- 
der the import of theſe facts, and judge whether they infer theft or re- 
ceipt of theft; and, in this view of the matter, the verdict is compleat, 
and the plea of 1 flies off at once. But, 

In the ſecon place, ſuppoſing the verdict to be conſidered as ONE? 
Kul any ſeeming uncertainty is not in the fact, which it is the province 
of the jury to aſcertain, but in the law, which, it is the duty and buſi- 

2 neſs 
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neſs of your Lordſhips to determine. The verdi& finds the indictment 
proven. againſt Murdiſon in regard to ſome acts, and againſt Miller in 
regard to others. Confidering it as a general verdict returned upon the 
indictment, the interlocutor of relevancy, and the proof, all taken toge- 
ther, the import of it is ſhortly this: We find ſuch and ſuch facts 
proven with reſpect to fuch and ſuch parcels of ſheep : We farther 
find from theſe facts, that the pannel Alexander Murdiſon is guilty 
F of ſealing or of reſetting, knowing them to be ſtolen, ſome parcels 
© of theſe ſheep; and that the pannel John Miller is guilty of ſtealing 
c or reſetting another parcel; but we cannot determine whether, by the 
rules of law and legal evidence, the facts which we have found. ought 
< to infer theft, or reſet of theft. 

It is ſubmitted, whether this is not a juſt analyſis of the verdict, and 
places the ſuppoſed uncertainty in the moſt favourable point of view for 
the pannels; but, even viewing the matter in that light, there is no 
uncertainty whatever in the fact. The verdict finds the facts to be as 
they are ſet forth in the libel, and is only uncertain as to the conſe- 
quences of theſe facts, whether by the rules of law they ought to infer 
theft or reſet. 

In this ſituation, it is, with An impoſſible to deny, that it is 
the province and duty of your Lordſhips to remove this uncertainty by 
judging from the facts which the jury have found proved. To 
ſupport that doctrine, the proſecutor ſhall appeal only to the following 


authority from Lord Chief Juſtice Hales: If a man be indicted of 
murder, ex mala praccggitata, the jury may find him guilty of 


© man-{laughter, Co. Lit. 282. A. or, that he killed him /e defendendo, 
or per infortunium; but nota, in theſe caſes it is not ſuiſicient general- 


ly to find it done / defendendo, or per infortunium, but the ſpecial 


matter muſt be ſet down, how it was done; and if, upon the ſpecial 


© matter ſhown, it ſhall appear to be murder or manſlaughter, the court 


will accordingly judge of it, though the jury conclude, et /ic per in- 


c fortunium, or fic ſe defendends, 3 E. 3. Coron. 284. 286. 287. and 43. 


Aſſiz. 35. Coron. 226. 
This authority applies a for tzor: to the preſent verdict. According 


to Lord Hales, where the verdict of a jury finds ſpecial matter in fact, 
| but 
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but draws an erroneous concluſion in law from theſe facts, the court to 
whom the verdict is reported may hold it as aſcertaining the fact, and | 
give theſe facts their proper effect in law, without regarding the opinion 
of the jury in that particular: If that is ſo, much more ſurely is it 
the province of your Lordſhips, in this caſe, to conſider the facts which 
the verdict finds proven, and judge from thence, whether theſe facts in- 
fer theft or receipt. In ſo doing, you neither depart from the opinion 
of the jury, nor find any fact which they have not aſcertained ; you 
only determine a point of law, which the jury did not take upon them 
to decide. | 
It was faid for the pannels, that the verdict, by not ſpecifying the 
crime which the jury meant to find proven, occaſioned. an equal uncer- 
tainty, as if it had not determined which of the pannels were charge- 
able with the guilt of Gibſon's ſheep, or Horſeburgh's ſheep; or if it 
had named the pannels, John inſtead of Alexander, or James inſtead of 
John: But your Lordſhips will eaſily perceive, that uncertainties like 
theſe are altogether of a different nature, They are uncertainties in 
fact; if the facts are not determined by the jury, the judges have 
no data for the application of the law; but, where the facts are fixed 
and determined, any uncertainty in point of law it is the duty of the 


judges only to reſolve. TW. 
Upon this objection it was argued, that, as the verdict did not ex- 


preſsly ſind theft proven, it might be ſuppoſed to find all the reſt of the 
indictment proven, without inferring any guilt againſt the pannels, be- 
cauſe ihe charge of reſet was expreſſed in ſuch terms, as did not neceſ- 
ſarily imply any crime or criminal intention, being in the following 
words: * The receiving and keeping ſheep, or expoling them to ſale, 
* knowing them to be ſtalen.“ 

It is anſwered, in the firſt place, That this objection was ſtarted in 
the pleading on the relevancy, and over-ruled ; conſequently, the crime 
of reſet was found to be properly libelled ; and, therefore, a verdict 
finding that charge proved, muſt have the ſame effect as a verdict up- 
on a libel charging the ſame crime by the technical term re/et. 2dly, 


mn Hs of the judgement on the relevancy, the charge on this in- 
dictment 


620) 


dictment is in words perfectly applicable and comprehenſive for the 
crime of reſet. And, /a/tly, in the practice of the law of England, the 
charge of reſet is uniformly expreſſed in theſe words : © Receiving 
goods well knowing them to have been ſtolen.” All the indictments 
at the Old Bailey are expreſſed in theſe terms, and it is believed before 
every other court in that kingdom. ; 

The proſecutor 1 is hopeful your Lordſhips will be ſatisfied that the 


verdict is not to be annulled for this objection of uncertainty. The 
pannel has always admitted, that the verdict finds certain facts, and 


that the jury meant, from theſe facts, to infer either theft or reſet. 
Your Lordſhips have certainly powers to conſider the facts found pro- 
ven, and afcertain the crime that they infer; and whether it ſhall be 
theft, or reſet of theft, is a matter of no conſequence to the pannel, be- 
cauſe the proſecutor humbly apprehends, by the law of this country, 
the ſame puniſhment is applicable to both crimes. 

And here, in paſſing, the proſecutor muſt obſerve, that he doubts 
much a doctrine inſiſted upon by the pannel, vjz. that, if your Lord- 
ſhips had power to aſcertain the crime of which the pannels are found 
guilty, you would be under a neceſſity of determining it to be reſet, be- 
cauſe of the itior pocua. The proſecutor confeſſes he knows no lavw 
that lays your Lordſhips under that neceſſity. The contrary appears 
from the above authority of Lord Hales, where the court found certain 
facts to infer murder, though the jury had found them only to amount 
to man-ſlaughter, It is therefore in the power of your Lordihins to 
determine whether the facts proved conſtitute 7he/t or reſet, though it 
makes no difference to the pannels in point of puniſhment, as the pro- 


ſecutor ſhall now proceed to demonſtrate. | 
It will not be denicd, that theft of the articles found proven by the 


verdict is a capital crime. There may be ſome doubt as to ſimple 
theft; but ſtealing ſuch large quantities of ſheep, and the fact fo often 
repeated, is certainly capital: And this propoſition is fo clear in the law 
of Scotland, that the counſel for the panncl did not controvert it; nor 
did they adduce any authorities to prove tie contrary. 

— The 
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The only thing to be eſtabliſhed, therefore, is, that reſet of theft is 
puniſhable in the ſame manner as theft itſelf, On this head the au- 
thorities in the law of Scotland are clear and expreſs. Sir George 
McKenzie lays down, that * Receipt of theft, with us, is puniſhable as 
the principal thief. Stat. 21, Alexander II. The words of this an- 
tient law are: Quciunque furtum ablatum ſciens ſuſcepit, in numero 
furum furantium habeatur, et ſimili vindictae teneatur ſubjacere. 
This conſtitution is alſo received by Mr Erſkine, who, upon the autho- 
rity of it, lays down, in his treatiſe of crimes, That the receivers and 
© concealers of ſtolen goods, knowing them to be ſuch, ſuffer as 
© thieves.” | 

The counſel for the pannel attempted an anſwer to theſe authorities, by 
obſerving that they meant only the poena ordinaria of theft, which, by 
the law of Scotland, is not capital; and, therefore, that a reſetter could 
only be puniſhed arbitrarily, even where the thief himſelf might ſuffer 
death. But the proſecutor muſt beg pardon to deny that this is a core 
rect interpretation of the foreſaid authorities. They poſitively lay 
down, that reſet of theft is puniſhable as the principal thief. Now 
that propoſition alludes to every particular fact, and plainly eſtabliſhes, 
that reſet of theft is to be puniſhed arbitrarily, where no higher puniſh- 
ment is to be inflicted on the principal thief; but if the thief, from the 
nature of the theft, merits the ultimum ſupplicium, the law ſuppoſes the 
ſame puniſhment to be due to the reſet. 

The following authority from the Roman law. ſhows clearly, that 
the puniſhment of reſet goes hand in hand with the puniſhment of 
theft : © Poena receptatorum eadem eſt regulariter quae ipſius delin- 
quentis qui receptus eſt; 1. 1. C. h. t. de his qui latron. &c. occulta- 
* runt. Qua ratione latronum receptatores puniendi tanquam latro- 
nes; J. 1. FJ. h. t. et receptator ſervi noxii de caede domini, ex lege 


Tit. 20. 
Theft- 
boot and 
recept. 


93. 


Voet. ad 
Pand. 4. 
tit. lib. 


47. tit. 
16. 2. 


Cornelia de Sicariis; J. Si quis, in 3. 5; Si quis quem, 12. F. ad ſena- 


* tuſc. Silan. et Claudian.: Furtivarum rerum receptatores in duplum 
* aftione furti, nec manifeſti ꝗᷓ conceptum 4 in fine inſt. de obl. quae ex 
* delito ; /. eos qui 14. C. de furtis vi raptarum, eodem modo quo rap- 
tores; arg. /. crimen. ꝙ. C. ad leg. Jul. de vi publ. vel priv.: Et eadem 
actione teneri, qui ex incendio, ruina, naufragio, rapuerunt, quique 
1 © dolo 


Lib. 1. 
tit. 20. 9 
7. 
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© dolo malo rapta reciperunt, conſtat ex J. quo naufragium, 3. d, non 


© tantum 3. et 4. F. de incendio, ruina, naufr. nave, rati, expugn.“ 

It was argued for the pannels, that, at any rate, the puniſhment of 
theft was to be inflicted only on the immediate reſetters of ſtolen 
goods, and not on thoſe who take at the ſecond hand, whom they cal- 
led mediate reſets ; and, for this diſtinction, the following authority 
from Sir George McKenzie was appealcd to : © Reſet then is puniſhed 
as theft, which muſt be meant only of immediate reſet for the medi- 
© ate ſellers of goods belonging to thieves, or inobedient perſons, who 


dare not come to mercate themſelves, are only puniſhable by baniſh= 
© ment and confiſcation of their moveables, the half whereof is to be- 


long to the King, and the other half to the ſuitor.” 
The proſecutor confeſſes, that what Sir George means to eſtabliſh, 


either by this authority, or the remaining part of the paragraph, is not 


to him very clear. It appeals to an act of parliament, which he does 
not mention, and ſeems to allude to ſome cuſtom that he does not ex- 
plain. 
George ſeems to call thoſe mewviate reſetters who aſſiſt the principal re- 


ſetter in the ſale of the goods, who very poſſibly may not be ſo deep- 


ly puniſhable as the principal thief or immediate reſetter. But, at any 


rate, if facts are found proven relevant to infer the crime of reſet, and 


if the pannel ſay that he is a mediate, not an immediate reſet, ſuppo- 
ſing it a legal diſtinction, his being a mediate reſet is a circumſtance of 
exculpation which cannot be admitted, unleſs it had been proved, when 
the facts proved by the proſecutor amount to the full guilt of reſet. 

The proſecutor has thus endeavoured to anſwer the ſundry 
objections ſtirred againſt this verdict. He flatters himſelf, the an- 
ſwers will appear ſatistactory, and that your Lordſhips will enter- 
tain no doubt as to the accuracy oi the verdict, but proceed im- 
mediately to give judgment upon it. Whether that judgment ſhall be 
for theft, or reſet of theft, is a matter, it is believed, of little conſe- 
quence ta the pannels, and of pertect indifference to the proſecutor, 
which he humbly ſubmits to the wiſdom of your Lordſhips. 

In reſpect whereof, &c. 


COSMO GORDON. 


So far as the proſecutor can underſtand the authority, Sir 
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CASES referred to in the foregoing INFORMATION. 


John Urquhart and John Webſter merchants in Aberdeen, indicted Nov. 9. 
for beating, bruiſing, wounding, and breaking the bones and ribs of 1685. 
Alexander Simpſon, and alſo for murdering him, laid as two diſtinct 
crimes. 
Interlocutor of relevancy, finds the beating relevant to infer an ar- 
bitrary puniſhment, the murder, death. | 
Verdict, Find, all in one voice, John Urquhart and John Webſter; 
« pannels, liable to condign puniſhment, as the Lords think fit; in re- 
© ſpect, finds not the probation altogether clear, ſeeing there is but one 
« witneſs that proveth againſt John Webſter, and the probation of the 
defunct's declaration againſt John Urquhart is an great preſump- 
tion. | | 
Both pannels fined in L. 500 Scots each; ordered to priſon till 
they make payment thercof to the widow of the defunct, and 
thereafter till the Lords further pleaſure, and till they make pay- 
ment of the haill witnelles expences. 
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Thomas Weir and Thomas Donaldſon, indicted at the inſtance of Dec. 21. 
Walter Ramage and Marion Weir, for robbery, theft, or reſet of "ou 
theft, an& hameſucken, by forcibly entering the houſe of the ſaid Wal- 
ter Ramage , and Marion Wier under cloud of night, with blacked 
faces, and armed with ſwords and durks, moſt cruelly beating. them 
in their own houſe, tying them, and all the other perſons and ſervants 
in their houſe, and then robbing and away taking 1000 merks in mo- 
ney, and a conſiderable quantity of goods, ſuch as cloth, meal, cheeſe, 

&c. Libel found relevant, and remitted to the knowledge of an aſ- 
ſize. | 

The aſſize, all in one voice, by the mouth of their chancellor, 
* finds Thomas Donaldſon and Thomas Weir guilty, by their own 
© conteſhon, aud depoſition of witneſſes, of robbing money, meal, 

* cloaths, and cheeſe, and one pair of ſhoes, out of the houſe of Ma- 
| © rion 
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* rion Weir and Walter nee! and binding all people, under od 
of night.” 

Diet continued till 4th January, when it appears by a minute 
that Thomas Donaldſon had died ſince returning the verdict 
--—and Weir is ſentenced to be hanged. 


John White and James Hardie indicted for theft and two acts of 
ſheep-ſtealing. The libel is found relevant, and remitted to the 
knowledge of an aſſize. The aſſize, all with one voice, find John 
White and james Hardie guilty of ſheep-ſtealing, mentioned 11 in their 
indictment. 

They are ſentenced to be carried to Jedburgh, and hanged. 

Nota. In this caſe the indictment is not recorded; but it appears 
they had been likewiſe charged with ſtealing ſome webs of 


linen. 


Mr William Duguid and ten others, indicted at the inſtance of the preſ- 
bytery of Kirkcaldy, the procurators for the church, and her Majeſty's ſo- 
licitors, for the crimes of uſurping the character and office of a miniſter or 
preacher, intruding into a church, without authority, or in contempt 
of, or in oppoſition to the authority of the judicature of the eſtabliſh- 
ed church, preaching after a licceen is declared null, and himſelf diſ- 
charged to preach, invading, aſſaulting, or abuſing the lieges, eſpecial- 
ly miniſters or magiſtrates, aiding, abetting, aſſiſting, or hounding out 
perſons to commit ſuch irregularities, and abuſes, magiſtrates malver- 
ſing and negligent in adminiſtration of their office, eſpecially counte- 
nancing or not endeavouring to ſuppreſs tumults, &c. 

Verdict returned, finding, by a plurality of voices, that Duguid, by 
his judicial confeſſion, preached, lectured, and prayed in the church of 
Burntiſſand, the time libelled, excepting two Sabbaths; and alſo, find- 
ing nine of the ten other pannels, (without making any mention of 
the tenth, John Anderſon) by the depoſitions of the witneſſes addu- 
ced, fomenters, aiders, aſſiſters, and art and part in the tumults, mobs, 
and riots libelled. 


Upon 


(eas F- 


Upon conſidering the verdict, Duguid and the nine da: found Nov, 1g. 
guilty, are fined, and ordered to be impriſoned. John Anderſon the N 
other pannel is, in reſpect of the ſaid verdict, aſſoilzied. * 


John Pringle, alias Stewart, indicted for breaking the priſon of Perth, June 6. 
two ſeveral times, aſſuming falſe names, forging a teſtificate under the WA 
hand of the miniſter and elders of Stirling ; twice breaking the priſon 
of Stirling ; breaking three houſes, for which he was tried at the cir- 
cuit at Perthy in May 1714, under the name of John Stewart, found 
guilty, and ſentenced to be whipt, his ears nailed and cut, and baniſh- 

ed to the Weſt-Indies ; breaking the priſon'of Perth after this ſentence 
was pronounced ; breaking into the houſe of Mrs Ferguſon merchant, 
head of Libberton's wynd, and ſtealing from thence a variety of arti- 
cles, or reſetting the goods ſtolen ; breaking into the ſhop of Agnes 
Clark ſpouſe to John Adam candlemaker in Edinburgh, and ſtealing 
therefrom a variety of articles, or reſetting the ſame; carrying about 
with him picklocks and falſe keys; and, laſtly, breaking the Priſon of 

Edinburgh. 

The breaking the priſons of Edinburgh and Perth,found relevant to 
infer an arbitrary puniſhment ; .breaking the houſe of Mrs Fer- 
guſon, and ſtealing the goods therefrom, or having the goods 
ſtolen in his cuſtody, and having crooked irons or picklocks in 
his cuſtody, relevant to infer the pains of death; as alſo break- 

ing the houſe of Mrs Clark, and ſtealing the goods therefrom, 
or reſetting the ſaid goods, and his having picklocks in his cu- 
ſtody, relevant likewiſe to infer the pains of death. 
Verdict, all in one voice * find, by ſeveral witneſſes depoſitions, there 
is ſtrong preſumptions that John Pringle pannel was acceſſary in 
© breaking open the houſe or cellar of Mrs Ferguſſon ; out of which 
© houſe or cellar there was ſome bundles of linen cloaths ſtolen and ta- 
* ken away: And further, find it proven, by ſeveral concurring teſtimo- 
© nies, that there was part of the ſaid cloaths ſo ſtolen found in his cu- 
ſtody when he was taken: As alſo, that hey was art and part in bycak- 
* ing priſan two ſeveral times,” 


G 923 | OF” The 


March 


_ 


Jan. 17. 
1726. 


( 26 ) 


The court ſentenced him to be whipt through the ſtreets of E- 
dinburgh, receiving five ſtripes at each ſtation, and the former 
ſentence to be put in execution againſt him. 


James Campbell of Burnbank, indicted for forgery, rape, &c. and 
for ſuborning witneſſes, and attempting to poiſon Margaret Hall wife 
of Nicoll Muſchet of Boghall. | 

The whole articles remitted to the knowledge of an aſſize. 

Verdict finds a good many of the articles proven; but mentions no- 
thing of either the ſubornation or attempt to poiſon. 

Campbell is declared infamous, and baniſhed to the plantations 
for life. | 

Indictment, his Majeſty's advocate againſt Ludovick More, Andrew 
Duncan, and James Robertſon, for the crimes of robbery, &c. More 
is indicted, among other crimes, for aſſaulting and beating Daniel 
McKenzie. | 

There is a ſpecial interlocutor on the relevancy, by which this charge 
of beating M Kenzie is found relevant to infer an arbitrary puniſhment. 

Verdict returned, finding a variety of facts proven againſt the pan- 
nels ; but nothing is ſaid of the above charge of aſſaulting McKenzie. 

The pannels all ſentenced to be baniſhed to the plantations for life, 


William, James, and George Carruthers, indicted for aſſault, inva- 
ſion, and battery, robbery, and carrying uncuſtomed goods, &c. againſt 
the ſtatute 8th George I. 

An articulate interlocutor of relevancy given on the three different 
charges, and libel remitted in common form. 

Verdict, Finds William and James guilty art and part with a mob, 
in beating and wounding Neal and his ſon, officers of the revenue: 
That Neal and his crew brought in ſome fire arms to the houſe, which 


were loſt or taken away by the mob: And that William Carruthers 


was paſling with 12 or 14 horſe-loads of brandy, in prohibited caſks, 
in company with 12 or 14 men, ſeveral of which were armed with 
ſwords, and that within ten miles of the ſhore ; but did not find it pro- 

| | Ven 


| e 
ven that it was at the place called Ingliſtonfoord. Nothing is found as 


to George Carruthers. The ſecond crime is not found againſt ahy of 
them, nor the laſt againſt any but William. 1 * 


George aſſoilzed; the other two baniſhed to the plantations. 


Mr James Hogg, miniſter at Caputh, and Thomas Souter tenant in July 
Ruffle, indicted for bribing, corrupting, ſuborning, and concuſling 
witneſſes to ſwear falſely; and the libel charges 10 or 12 diſtinct and 
ſeparate acts. l | | | : 

Libel found in general relevant to infer an arbitrary puniſhment, 
damages, and expences. . : x 

Verdict, by plurality of voices, Found, That the crime of ſubor- 
© nation, or endeavouring to ſuborn people to be witneſs as, libel a- : 
« gainſt the pannel Mr "ra Hope. ven i = each fact PID e 9 
only by one ſingle witneſs. As to Thomas ee ee r N 
« nel, they found him art and part in the ſaid ſuborna on. In witneſs. * Sona, A» "ol 


© whereof, &c.. v. S —__ 


. © -4+-512..,44-3 


Full informations are given in on the impont_of* 1 verdict. 

On adviſing, both pannels are declared infa None 11% dN, +, * wan... 
fined jointly in L. 2 50, ſterling, impriſoned till p ment, and baniſh- 7 
ed Scotland for life, under the certification of being pMloried, ang N. . 2 
niſhed to the plantations in caſe of return. "I 


| . 

James Ratcliff, indicted for breaking three hops at Nperbrotffoct or 2 „ N- „ 
being art and part thereof; breaking the priſon of Edinburgh; being a . 39. | | 
notorious vagrant and thief; and, laſtly, breaking the priſon at Penn o 

Libel found relevant to infer the pains of law. 
The verdict returned is in theſe words: * They all in one voice 
* find, That the ſhops of James Souter, John Pedie; and James Fauld, 
in Aberbrothwick, were, at the time libelled, broke open and robbed 
* of ſundry parcels of goods or merchandize. And find it proven, That 
James Ratcliff the priſoner is art and part of the ſaid robbery, by 
_  * theftyoully 
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| C def wou carrying off ſeveral parcels of the e goods libelled. In wit- 


o 


« neſs whereof,” &. 
Upon which verdict Ratdiff | is ſentenced to be hanged. 


Alexander M<Donald and Charles Jamieſon tia upon the va- 
grant act 1609, as vagabonds, ſorners, and common thieves; and alſo 
with ſhop- breaking and theft. ; 

Verdict, Find the pannels ee x art 10 part of the crime of 
„ ſhop-breaking, as libelled· 
Both pannels ſentenced to * W 
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